This fact sheet is intended to be a basic guide to present divorce law.

SUPREME LAW SOLICITORS FACT SHEET
DIVORCE- THE LAW AND HOW IT AFFECTS YOU

This fact sheet deals with the law and how it stands, the Government has proposed major changes to divorce law, which are being considered by Parliament.  The new laws are not in operation yet so until then the law and procedures set out in this fact sheet will apply.

If you have any questions about the information provided in this fact sheet please contact us.   

1. What is Marriage?

Marriage is many things.  In English law it is an agreement by which a man and a woman enter into a certain legal relationship with each other and which creates and imposes mutual rights and duties.  As such it is a form of legal contract and apart from death it can be terminated only by a formal legal act, usually a decree of dissolution (or divorce) pronounced by the Court.

2. What is Divorce?

Divorce is a formal legal process by which a married couple can end their marriage.  The marriage will not be legally terminated until the decree absolute (of which more later) has been pronounced by the Court.  Divorce proceedings can be stopped at any time until the pronouncement of the decree absolute, for example to enable the parties to attempt a reconciliation.  The person who starts the divorce proceedings is known as “the Petitioner” and the person who is being divorced is known as “the Respondent”. These definitions will be used in this fact sheet.

3. Am I automatically entitled to a Divorce Just because I want one?

The answer to this question is no.

3.1
First the Petitioner and the Respondent must have been married for one year before the Petitioner can apply for a divorce.  This means that no matter how difficult the circumstances the Petitioner must wait at least one year before she/he may petition for divorce. There are other steps which can be taken to obtain a legal separation and we can advise you about this course of action.

3.2 The Petitioner must establish that he/she has grounds for divorce.  There is only one ground for divorce and that is that the marriage has irretrievably broken down.

3.3 To satisfy the Court that the marriage has broken down irretrievably the Petitioner  must establish the existence of one of the following five facts:-

3.3.1. that the Respondent has committed adultery and the Petitioner finds it intolerable to live with the Respondent;

3.3.2. that the Respondent has behaved in such a way that the Petitioner cannot reasonable be expected to live with the Respondent;

3.3.3. that the respondent has deserted the Petitioner for a continuous period of at least two years immediately preceding the presentation of the petition;

3.3.4. that the Petitioner and the Respondent have lived apart for a continuous period of at least two years immediately preceding the presentation of the petition and the Respondent consents to the divorce;

3.3.5. that the Petitioner and the Respondent have lived apart for a continuous period of at least five years immediately preceding the presentation of the petition.  

3.4 What Happens if Neither the Petitioner Nor the Respondent can Establish

One of the Five Facts?

A divorce cannot be granted even if the marriage has broken irretrievably; for example because the couple have separated by mutual consent because they found that they were no longer compatible.  If neither party has committed adultery or behaved in such a way a way that the other cannot reasonably be expected to live with him or her.  The way forward for such couple would be to wait for two years and then seek a divorce on the basis of the two-year separation with the other party’s consent to the divorce.

4. How Do I Get a Divorce?

4.1. The Petitioner will need the marriage certificate.  If the Petitioner has not got the certificate then a copy can be obtained from the Register of Births Marriages and Deaths for a fee of £7.50.

4.2. The Petitioner will have to sign a document called a petition for divorce, which is normally prepared by his or her solicitor.  This document tells the Court the following:-

4.2.1. when and where the parties got married, where the parties last lived together and what the parties’ employment status is;

4.2.2. how many children the parties have; 

4.2.3. whether there have been any other Court proceedings or Child Support Agency applications;

4.2.4. a statement that the marriage has broken down irretrievably;

4.2.5. a statement as to which of the five facts the Petitioner is relying on;

4.2.6. a “prayer” or request for the marriage to be dissolved.  The prayer will also set out any claim the Petitioner is making for his/her legal costs to be paid by the Respondent.  In addition it will set out the Petitioner’s application for financial provision for him/herself and the children (if any) following the divorce;

4.2.7. the name and the address of the Respondent;

4.2.8. the name and address of the Petitioner’s solicitor to whom all letters from the Court/Respondent will be sent.

4.3 If there are any children under the age of 18 the Petitioner will also have to sign a document called “Statement of Arrangements for Children”. This form provides the Court with information about who cares for the children on a day to day basis, where they live, where they go to school, how often they see the parent with whom they are not living, whether that parent is providing for the children financially, whether Social Services are involved with the family, and whether the children are in good health or have any special needs.

4.4 Once all the papers are ready they are sent to the Court together with the Court fee.  The Court gives the petition a number and posts a copy of the petition to the Respondent together with copies of other documents.

5. What Does the Respondent Have to Do When He/She 

Has Received the Petition?

The respondent has to complete and return to the Court a form called the “Acknowledgement of Service” which contains a series of questions about whether the Respondent received the petition, does he intend to defend the petition, does the Respondent agree with the statement of arrangements for the children, does the Respondent object to paying the Petition’s costs.  There are other questions about the ground(s) for divorce set out in the petition.  Failure by the Respondent to return the acknowledgement of service to the Court can have unforeseen consequences which may be detrimental to the Respondent and about which we can advise.

6. What Happens After the Respondent Has Returned

the Acknowledgement of Service to the Court?

The Court will send a copy of the acknowledgement of service to the Petitioner’s solicitor.  If the Respondent has agreed that the divorce can go ahead the Petitioner can apply “directions for trial”.  This involves the Petitioner signing a Court application form and swearing a document called an affidavit that the contents of the petition are true.  Once the Court has received the Petitioner’s application and affidavit it will be put on the “Special Procedure List”.  It is at this stage that a Judge will look at the petition and the affidavit and decide whether or not the Petitioner’s is entitled to a divorce on the basis of the evidence supplied.  At the same time the Judge will decide whether the Respondent should pay anything towards the Petitioner’s costs

The Judge will also decide if the proposed arrangements for the children are satisfactory.  

When the Judge has considered these matters he will have to issue two certificates.  One will say whether or not the Petitioner is entitled to a divorce and the other will say whether or not the Judge is satisfied with the arrangements for the children.

Sometimes the Judge will not be satisfied either that the Petitioner is entitled to a divorce, or with arrangements for the children.  The Court will notify the parties of this and indicate why the judge is not satisfied.  We can advise about what needs to be done to overcome the Judge’s objections.

If the Judge is satisfied that the Petitioner has proved the case and that arrangements for the children are in order a date will be set when the decree nisi will be pronounced.  The Petitioner and Respondent do not have to attend Court and in due course the Court will send out the decree nisi.

7.
What is the Effect of The Decree Nisi?

The grant of the decree nisi does not free the Petitioner or the Respondent from the marriage.  The marriage is only dissolved once the decree absolute has been obtained, and this means that neither the Petitioner nor the Respondent can remarry until the decree absolute has been obtained.

8. When Can the Decree Absolute be Pronounced?

The Petitioner can apply for the decree absolute to be pronounced six weeks and one day after the date of the decree nisi.  The Petitioner does this by signing the relevant application form and sending it to the Court.  The Court will not grant the decree absolute until it is satisfied with the arrangements for the children.

If the Petitioner does not apply for the decree absolute the Respondent may apply four and a half months after the date on which the decree nisi was pronounced.

If either party decides to remarry they will need to produce the decree absolute as proof that their previous marriage has been dissolved.

9. Financial Arrangements 

This fact sheet does not deal with financial arrangements in divorce, which can be a complex matter.  For advice on law and procedure relating to financial matters on divorce please do not hesitate to contact us.
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