SUPREME LAW SOLICITORS 
FACT SHEET (CHILDREN)

INTRODUCTIONS TO THE CHILDREN ACT

The Children Act 1989 as amended by various subsequent Acts of Parliament sets out the Law relating to arrangements for residence (formerly custody), contact (formerly access), and care and control of children.

It also introduced a new arrangement known as parental responsibility.

PARENTAL RESPONSIBILITY
Parental Responsibility is shared jointly between all married parents, even after divorce, so long as the child is under 18 years.  Parental Responsibility means all right duties, powers and responsibilities, which by law a parent of a child has in relation to the child.  Parental Responsibility gives a parent a right to have a say in major decisions affecting a child's life such as education, religious upbringing, medical treatment and change of name.  It does not affect the day to day care and control of a child.

If the parents were not married to each other at the time of the child’s birth, parental responsibility automatically vests in the mother (this is subject to limited exceptions).  The father may acquire parental responsibility in one of three ways:-

(i)
by being registered as the father of the child on the child’s Birth Certificate, but if he is not registered as the father on the Birth Certificate, then

(ii)
he and the mother can enter into a Parental Responsibility Agreement, or if the mother will not agree, then 

(iii)
he can make an application to the Court for a Parental Responsibility Order.
RESIDENCE ORDERS

A Residence Order is an order stating with whom a child should live.  A Residence Order may be made for a specific period, but will not normally last until the child reaches 16 years, or becomes self sufficient, i.e. leaves school and obtains employment.  A Residence Order can be made in favour of more than one person; even when those people doe not live together and the Order may specify the periods during which the child is to live with the different household concerned.

A Residence Order shall cease to have effect if the parents live together for a continuous period of more than six months.

Where the Court makes a Residence Order in favour of the father of the child, it shall, if the father would not otherwise have parental responsibility also make an Order giving him that Parental Responsibility.

Whilst a Residence Order is in force, no person can change the child’s surname, or remove them from the United Kingdom for a period longer than one month without consent of every person with Parental Responsibility or leave of the Court.

CONTACT ORDER

A Contact Order requires the person who has the child living with them to allow that child to visit or stay with the person named in the order, or to have contact with each other either directly or indirectly. 

A Contact Order may be made for a specific period and can contain conditions that must be complied with, together with directions as to how the order should be carried out.

The Court also has to power to make two other types of order, namely Prohibited Steps and Specific Issue Orders.

PROHIBITED STEPS ORDER 

This limits when certain parental rights and duties can be exercised.  The Court can order that no step, which could be taken by a parent in meeting his or her, Parental Responsibility for a child shall be taken by that person without the consent of the Court.  Such orders may be for a specified period, or until a child reaches 16 years and may be varied or discharged by application to the Court.

SPECIFIC ISSUE ORDER

A Specific Issue Order contains directions to resolve a particular issue in dispute in connection with a child and in connection with any aspect of Parental Responsibility, for example, whether a child should undergo medical treatment, or which school the child should go to if there is a dispute over which school the child should attend.  

Again, a Specified Issue Order may be made for a specific period, or until the child reaches 16 years again, The Order can be discharged or varied my making an application to the Court. 

The following person are entitled to apply for a Residence or Contact Order in respect of a child:-

a) Parent of Guardian of a child

b) Person is whose favour a Residence Order is in force 
c) Any party to a marriage whether or not subsisting in relation to whom the child is a child of the family
d) Any person with whom the child has lived for a period of at least 3 years out of the past 5 years (this period need not be continuous but must not have ended more than 3 months ago)
e) Where a child is subject to a Residence Order and has the consent of each of those in whose favour the Order was made
f) Where the child is the care of the Local Authority and has the consent of that Authority
g) Has the consent of each of those who have Parental Responsibility
Any other person will require leave of the Court before an application can be made.  Such application could include a child itself, past carers who cannot establish the requisite period of residence and relatives of parents, such as grand parents.

THE COURT’S APPROACH AND THE WELFARE CHECKLIST

Under The Children Act, the Court will only make orders in relation to children if there is a dispute; otherwise, no order will be made.  There is a presumption that the Court should not intervene, unless it is in the best interest of the child.  When making any decision, the Court’s paramount consideration is the welfare of any child.  The Court also recognises that delay is likely to be harmful to the child’s welfare.  In deciding whether an order should be made, the Court will have regard to a number of factors known as a Welfare Checklist.

If no agreement can be reached about any issue relating to a child but a Court application is necessary, there is a set procedure to follow and the Court will timetable any application so that it is dealt with within a certain time.

When an application is made, the Court will list the matter for a Directions Appointment, when it is likely you will also be seen by a Conciliation Officer (also known as a CAFCASS Officer), to discuss what difficulties there are and to consider the best way of resolving your dispute.  

If no agreement can be reached, or there still remain issues to be resolved, usually the Court will order a Conciliation Officer to be appointed to prepare an independent Report for the Court, to help the Court in reaching a decision about what order should be made.  This will involve further meetings with a Conciliation Officer, who will see both parents and sometimes will see the child.  A Welfare Report usually takes about 14 weeks and once prepared, the Court will fix another short Directions Appointment, when the court can order the filing of Statements and set the matter down for a Final Hearing.  Because of the length of time it takes for a Welfare Report to be prepared, it can sometimes take over 6 months before any application can be heard by the Court.

MEDIATION 

As an alternative to Court proceedings, mediation is a way of helping parents to resolve their disputes with the assistance of a trained Mediator, who is neutral, independent and experienced in resolving family problems.  Mediation is entirely voluntary. It is not suitable for all cases, particularly where there has been intimidation or violence.  

WELFARE CHECKLIST

1. The ascertainable wishes and feelings of the child concerned (considered in the light of his/her age and understanding);

2. His/her physical, emotional and education needs;

3. The likely affect on him/her of any change in his/her circumstances;

4. His/her age, sex, background and any characteristics of his/her which the Court considers relevant;

5. Any harm which he/she has suffered or is at risk of suffering;

6. How capable each of his/her parents, and any other person in relation to whom the Court considers the question to be relevant, is of meeting his/her needs;

7. The range of power available to the Court under this Act and the proceedings in question. 
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